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THE RIGHT TO VOTE FOR FORMERLY
INCARCERATED PERSONS

« Nearly six million people are denied the right to vote due to felony
offenses, even if they have completed their sentences.

« One out of every 13 eligible African Americans of voting age has lost
their right to vote.

« States should not permanently take away the freedom to vote from any
citizen. At a bare minimum, the right to vote should be automatically
restored once a person is released from incarceration.

rohibiting citizens from voting defies our democracy’s principle

of one person, one vote. Yet across the country nearly six million

citizens have been stripped of their right to vote due to prior

convictions, even long after they have completed serving their
sentences.! The vast majority of these individuals, 75 percent, are no
longer incarcerated and live in their communities without the ability to
tully participate.?

The U.S. has the highest rate of incarceration in the world.* Currently,
over two million individuals are incarcerated—an increase of 500 percent
over the past 30 years.* Laws that permanently strip these individuals of
the right to vote means that even more of our citizens will be denied the
freedom to vote in the years to come.

Stripping formerly incarcerated individuals of the right to vote has a
long and ugly racist history. Felony disenfranchisement laws have been
used as a means to restrict political power. In the wake of the Civil War,
felony disenfranchisement was enacted in part as a reaction to the elimi-
nation of the property test as a voting qualification. These laws served as
an alternate way for wealthy elites to restrict the political power of those
who might challenge their political dominance.*

Beyond disenfranchising poorer individuals, in the period following
Reconstruction, several Southern states specifically tailored their disen-
franchisement laws in order to bar Black male voters by targeting offenses
believed to be committed most frequently by the Black population.s For
example, Alabama’s provision disenfranchised a man for beating his wife,
but not for killing her because the author estimated, “the crime of wife
beating alone would disqualify sixty percent of the Negroes.”

Discriminatory police practices combined with rigid and racially
biased drug laws have resulted in a disproportionate number of African
Americans being arrested and convicted of felonies. As a result, one out
of every 13 eligible African Americans of voting age is disenfranchised.®
In total, nearly eight percent of African Americans are disenfranchised
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because of such laws, more than four times more than the rate of non-Af-
rican American disenfranchisement.® In Florida, Kentucky and Virginia,
more than 20 percent of African Americans of voting age are disenfran-
chised.

Almost every state in the U.S. takes away the right to vote from citizens
convicted of felonies. Maine and Vermont are the only states that allow
people currently incarcerated to vote.'* Once individuals have completed
their sentences and are out of prison, however, most states continue to
withhold the right to vote for ex-felons, as seen in the chart below. Thirty
states do not allow persons on probation from felony convictions to vote
and 35 states do not allow persons on parole to vote.'? Thirteen states con-
tinue to disenfranchise people even after they have successtully fulfilled
their prison, parole, or probation sentences Alabama, Arizona, Delaware,
Florida, Iowa, Kentucky, Mississippi, Nebraska, Nevada, Tennessee, Vir-
ginia, Washington, and Wyoming.'

Summary of State Felon Disfranchisement Restrictions in 2010

No Restriction (2)

Inmates only (13)

Inmates Parolees,
& probationers (19)

Inmates Parolees,

Inmates & Parolees (5) probationers, & Ex-felons (11)

Maine Hawaii California Alaska Alabama
Vermont lllinois Colorado Arkansas Arizona?
Indiana Connecticut Georgia Delaware?®
Massachusetts New York Idaho Florida
Michigan South Dakota* lowa* Kentucky
Montana Kansas Misissippi
New Hampshire Louisiana Nebraska**
North Dakota Maryland* Nevada®
Ohio Minnesota Tennessee®
Oregon Missouri Virginia
Pennsylvania New Jersey Wyoming
Rhode Island* New Mexico
Utah North Carolina
Oklahoma
South Carolina
Texas
Washington*
West Virginia
Wisconsin

* indicates a recent change (since 2004)

1. Governor Tom Vilsack restored voting rights to ex-felons via executive order on July 4, 2005. Governor Terry Brandstad reversed this executive order on January 14, 2011

2. State disenfranchises recidivists.
3. State requires a five-year waiting period.

4. Nebraska reduced its indefinite ban on ex-felon voting to a two-year waiting period in 2005.
5. State disenfranchisement recidivists and those convicted of violent felonies.
6. State disenfranchises those convicted of felonies since 1981, in addition to those convicted of select crimes prior to 1973.
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Prison-based Gerrymandering

A long-standing flaw in the decennial
census results in prison-based gerryman-
dering, where roughly 2 million incarcer-
ated people are counted in the wrong place
for purposes of redistricting.!® Although
people who are incarcerated generally
cannot vote, and remain legal residents of
their home communities under the laws of
most states, the Census Bureau currently
counts incarcerated people as residents of
the prison where they are incarcerated, not
where their homes may be.??

Prison-based gerrymandering gives
people who live near large prisons extra
influence at the expense of voters every-
where else, undermining the one person,
one vote principle of the 14th Amendment.
It also creates incentives for elected officials
to increase the incarcerated population.

For example, upstate New York has been
steadily losing population.2° In the 2000
Census, almost one-third of the persons
credited as having “moved” into upstate
New York during the previous decade were
people sentenced to be incarcerated in up-
state prisons. While counted for redistrict-
ing purposes, these “new residents” cannot
vote and cannot interact in other meaning-
ful ways with the cities and towns where
they are incarcerated - they cannot shop,
eat at restaurants, buy or rent homes, use
public transportation, or engage in any of
the normal activities of an actual resident
of the prison town. But as long as incarcer-
ated persons are counted for redistricting
purposes, it creates an incentive for elected
officials to increase the incarcerated popu-
lation in order to keep their seats or
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offices, rather than risk losing a seat due to
a population decrease.

Fortunately, states and localities are
working to end prison based gerrymander-
ing. New York, Maryland, Delaware and
California have passed legislation to use
state correctional data to ensure districts
are drawn on data that counts incarcerated
people at home.?! New York and Maryland
have successfully defended their plans
in court and implemented this reform in
drawing their districts following the 2010
Census; California and Delaware will im-
plement their reforms for the redistricting
following the 2020 Census.

The legislative or executive branches in
several states (Virginia, Colorado, New
Jersey, Mississippi) require or encourage
local governments to modify the census
and refuse to use prison populations as
padding. More than 200 rural counties and
municipalities around the country make
these adjustments on their own.

On the federal level, the Census Bureau
changed its 2010 data publication schedule
to make it easier for states and localities to
identify prison populations in the Census
redistricting data.?2 However, states must
rely on their own data to assign prisoners
to their proper home districts, and the new
release was not early enough for every state
to benefit. Moving forward, the Census
Bureau should change its “usual residence”
rule to count incarcerated persons as resi-
dents of the community where they resided
prior to incarceration.??



The number of disenfranchised voters runs into the millions, in an era
when electoral outcomes can be affected by tiny margins. For example, in
2000, the Presidential election was decided by only 537 votes in Florida, a
state that, at the time, had one of the most restrictive disenfranchisement
laws. ¢ As a result, an estimated 600,000 individuals who had fully com-
pleted their sentences were ineligible to vote, nearly 1,000 times the win-
ning margin.'s There is no way to know how many of the 600,000 would
have voted and who they would have voted for, but it is clear that it could
have had a significant impact on the national election.

Restoring, or better yet never removing, the right to vote for formerly
incarcerated individuals would result in millions of voters being brought
back into the electoral system, further strengthening our democracy, and
helping to restore political representation to disenfranchised communi-
ties.

POLICY RECOMMENDATIONS

« The freedom to vote should not be taken away as a result of a felony
conviction.

« Alternatively, to set a floor for the remaining 48 states that do strip
voting rights, Congress should pass the Democracy Restoration Act,
(DRA) introduced first in 2008 by former Senator Russ Feingold and
Rep. John Conyers. The DRA would set a uniform federal policy that
would automatically restore the rights of an individual previously
convicted of a felony to vote in federal elections, unless the individual is
still serving his or her sentence at the time of the federal election.

« On the state level, similar policies should be adopted that would at a
minimum automatically restore the right to vote for anyone convicted
of a felony once released from incarceration. Currently, 13 states plus
the District of Columbia automatically restore voting rights upon
release from prison.”” H
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